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Jury verdicts are portrayed in the media to be inexplicable, arbitrary and many times outrageous.  Yet, social science suggests that jury decision making about damage awards is not erratic and random, nor is it necessarily linear and computational.  Instead jurors’ judgments are loose, relative, and contextually based.  
Social scientists from Cornell University Law School, Valerie Hans and Valerie Reyna, put forth a simple model that explains jurors’ process of translating a verdict into an award amount.
  This model posits that jurors first make a “gist” determination about whether damages are warranted and whether they ought to be “low,” “medium,” or “high.”  Then they translate that gist into a specific amount.  Understanding this process and considering the recommendations below will aid any lawyer who is trying to convince jurors to open their purse strings.
Gist Model of Decision Making
When people learn new information, like case facts and evidence, they encode it using both general and specific representations.  General gist representations are centered on the meaning that a person derives from the information as compared to specific verbatim representations which preserve the exact wording or precise numbers.  In judgment and decision making gist usually trumps verbatim representations.

The gist-model is a dual process model which accounts for the systematic, but still somewhat “loose” process jurors employ when it comes to determining damages.
  One process includes making gist representations of the case.  The other process translates that gist into a damage award figure.
Gist

In this model, “gist” is the core or central meaning of the case.  Jurors use their gist representations to make both categorical judgments (yes/no type of decisions) and ordinal judgments (ranking) about damages.
  
To arrive at the gist determinations jurors construct a narrative summary or story of events from the case.  During their story construction and confirmation of it, they engage in the initial process of making categorical gist judgments about whether there is liability—yes or no; and whether damages are warranted—again yes or no.  
To complete these processes, jurors make relative assessments considering the content and context of the case (i.e. plaintiff injuries, defendants’ actions, estimates of the character of the parties), juror attitudes, community values etc., and arrive at an ordinal gist judgment about whether the deserved damages are high, medium, or low.
  The various gist judgments are not necessarily derived in a linear manner, but overlap as new information is acquired and considered.
This process may be loose, but it is not random.  The gist judgments that jurors arrive at tend to be much more reliable and consistence than specific numbers.
  Damage award patterns emerge across venues and over time reflecting jurors’ underlying gist assessments.  I.e. Less severe injures typically result in lower awards and more severe injuries result in larger awards; non-economic damages are often a function of more concrete economic damages; and punitive damages are relative to compensatory damages.  Without comparable gist assessments, these patterns would not exist.  Of course, the actual verdict amounts vary due to the complex task of translating the gist of a case—low, medium, or high—into award amounts.  
The challenge becomes matching a specific dollar figure to the gist.  People prefer to encode material in fuzzier categorical or ordinal representations and experience difficulties assigning numbers to those representations.  Attorneys have the opportunity to influence these numbers first by shaping the gist representation of low, medium, or high and then by providing case relevance and meaning to the numbers they propose.
Moving from gist to damage number
The verdict is … $1 million dollars.

Are the plaintiffs happy or disappointed?  
It depends—of course.
Numbers themselves don’t have intrinsic value or meaning.  Without context, numerical estimates are not stored in long-term memory.  Numbers become symbolic only when meaning is applied to them.  
Just like jurors who translated gist perceptions into a concrete dollar amount in the example above, to speculate about the plaintiffs’ perception of the resolution of the case requires contextual reference.  What kind of case is it; how severe were the injuries; how egregious was the defendants’ conduct etc.?  Jurors crave monetary guidance and search for meaningful numbers to arrive at a damages dollar figure.  Attorneys can aid jurors with this difficult mental task of moving from a gist to a specific number by providing meaningful anchors.  An anchor is the starting point from which jurors will adjust the figure up or down consistent with their gist judgments of damages. 
Meaningful Anchors

The best practice is to provide meaningful anchors for your jurors.  The meaning associated with a number is critical.  Meaning comes from various sources, but is most effective when primarily derived from the content of the case.  
1. Case content and context 
Case content is the most reliable and credible source for ascribing meaning to numbers.  When a figure is supported by or related to case content it influences both the gist representations of the case and the conversion of the gist to a number.  
Contextually relevant figures may include salary, cost of services, expenses, segments of sales or profits, etc.  These figures can take on direct context and additional meaning that spills over into other categories of damages.
One example includes the McDonalds hot coffee case.  Jurors awarded two days of coffee sales as the punitive damage award.
  Much of the media failed to report any case meaning or relevance behind the punitive damages number, instead positioning it is as an outrageous jury verdict disproportionate to the injury.  
2. Objective specified figures

Objective or specific figures such as medical expenses, lost earnings, replacement value of property and other economic damages are frequently used as reference points for subjective or unspecified elements and categories.  

For example, it is common for jurors to consider past medical expenses when calculating future medical expenses.  Furthermore, medical expenses also can be seen as a multiplier for the unspecified categories of pain and suffering or disability.  

3. Attorney request

The most effective monetary request by an attorney establishes a reference point for unspecified categories and uses case relevant meaning.  The figure from one category can itself become an anchor for other categories.  The goal is for jurors to use the request as the anchor and then to adjust from it.  Note that this request typically becomes an upper limit representing full compensation and it is adjusted downward.
4. Individual jurors
Jurors’ figures will be impacted by their personally relevant attitudes, biases, and characteristics.  When minimal case relevance or meaning is ascribed to the numbers requested or when no figures are recommended, then jurors’ preexisting views have greater impact on verdicts.  
For example, if someone is a low risk taker awarding over a million dollars may be difficult unless there is specific case relevance to show that this situation warrants a greater verdict.  Without that significance, the juror will revert to personal preferences in determining a figure.
5. Damages caps and ad damnum

Jurors look to figures from these sources when searching for monetary guidance for this task.  As pretrial research repeatedly shows, jurors are desperate for direction and will use whatever is at their disposal even if it seems fairly arbitrary.  They need a starting point for adjustment.

Round Numbers
Oddly enough, people have strong preferences for round numbers--$10,000 or $100,000 or $1,000,000-- which is consistent with fuzzier gist thinking.  In a review of cases from the 2005 Center for State Courts Survey Hans and Reyna discovered jurors tend to map round numbers onto undefined elements and categories.  Furthermore, they also found that the proportion of round numbers increases as the award goes up.  As verdict figures increase jurors (and judges alike) rely on their gist thinking and estimate more using round numbers. 

Recommendations
Jurors crave guidance.  If an attorney provides direction and meaning to the gist and for converting that gist to numbers, jurors will grasp at it.  The following recommendations suggest how attorneys can point the way.

1. Learn about the gist

a. Pay closer attention to the gist than the numbers during research.

Mock trials, focus groups and other pre-trial research offer excellent opportunities to identify possible gist representations.  This requires investigating what impacts the perception of whether damages are warranted and the degree of deserved damages.

Between pretrial research and trial jurors’ expectations of whether damages ought to be “high” or “low” is more consistent than the numbers discussed.  As such it is a very good practice to inquire about how participants rank what they believe is the deserved damages relative to what they expect typical damages in a case like this to be. 

b. Learn about a juror’s existing gist representations in jury selection.

During jury selection identify jurors who have background and experience with the issues at hand.  If jurors have significant experience or background, their existing representations are likely to trump any introduced during trial.  
Also identify those whose background and experience establishes preset symbolic numbers for issues involved in the case, i.e. claims adjustor who values bodily injury, someone familiar with worker’s compensation ratings, or juror who knows someone in a lawsuit of a similar genre who received money.
2. Speak to the gist

a. Justify the gist.

An important step in helping jurors determine damage awards is often missed by attorneys.  The attorney talks about liability and causation then jumps into discussing specific damages numbers missing the critical transition step.  Before introducing numbers, justify the ordinal gist of the damages being sought.  
Example: What justifies “high” damages in this case?  It may include presenting a scale with “no impairment” on the left and “complete incapacitation” on the right and ask jurors to think about where they would place the client’s injuries.
  
b. Use comparisons.
Attorneys can anchor both numbers and cognitive ideas.  Offer comparisons for jurors to consider as cognitive anchors that impact the gist of the case.  Mock jurors frequently ask questions like: what normally happens; how do others regularly act; how do juries decide cases like these; what is a life worth…?  All these questions beg for a reference point of comparison.  At trial if at all possible, answer the anticipated questions.  Impart relative guidance about both about the general essence of the case and mechanisms for converting that thinking to numbers.  If a case is similar to another high profile cases suggest how this case compares (if allowed).  Talk about the “norms” of the situation. 

3. Provide Meaningful Anchors
a. Provide anchors for every category of damages.

Anchors are effective.  A huge body of research continually confirms that monetary anchors impact damage awards.  Suggest an amount for every unspecified category (those without defined expenditures.)  
Depending on the case, it may be beneficial to anchor multiple elements within a category.  
For example, more than one figure can be assigned to pain and suffering.  One number suggested for compensating the physical pain and agony and one for the emotional and mental suffering.  This category can be broken down even farther, but at some point too many figures become cumbersome and a computational challenge for many jurors.
b. Ascribe meaning to each anchor.   

Find case meaning for every number suggested during trial, even if it is only minimally related.  When case relevance is not provided, jurors draw on symbolic numbers from everyday life.  This is when a verdict becomes unpredictable and erratic.

c. When meaning is minimal, offer an anchor anyway.  

Recommend a figure even if the connection is slim.  It is better than no request.  Examples may include the following.

i. Use set amounts as multipliers.

ii. Consider per Diem arguments if no good multipliers are available.

iii. Covertly encourage jurors to spill over their perceptions and meaning of a number in one category to another category.
iv. If a cap applies, indicate the cap and explain why this case would warrant more if possible.

d. In jury selection, ascertain juror opinions about damages.
Identify jurors’ attitudes, biases, and views on damages (purpose, appropriateness, caps, limits) in jury selection to avoid having extreme individual views become the anchor.  If an existing belief is strong, it will prevail over case relevance.
4. Use Round Numbers
Use round numbers for non-economic damages and other unspecified damages when the category is not relative to a specific incremental figure like profit in the McDonald’s case.  Round numbers typically end in zero, but don’t necessarily need to be in increments of 10.
Conclusion

Even though jury verdicts are portrayed as inexplicable and random, they are not.  The gist-model of decision making explains that jurors first asses the “gist” of liability and damages reaching a judgment about whether the deserved damages are low, medium, or high.  Then they embark upon the challenge of translating their gist into numbers.  Jurors search for guidance in determining appropriate figures and will draw from whatever information is available.  Attorneys who understand jurors’ decision making processes and facilitate those processes have more influence and will optimize results.

Get the gist—help the jury help you.
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